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BARNES, J., FOR THE COURT:
1. LinaDiGraziawas injured on the job at the Grand Casino Biloxi whenshe was hit onthe head by
the top door of afreight elevator. Sheinitidly received temporary totd disability benefitsfor her injury but
later filed a petition to controvert claming that she was permanently and totaly disabled as aresult of her
head injury. After a hearing held on August 15, 2001, the administrative law judge issued an opinion

dismissing her petition, and the Commission affirmed. DiGrazia gppeded to the Circuit Court of Harrison



County, whichaffirmed the order of the Commission. Aggrieved, DiGrazia gppedsto this Court. Finding
that the order of the Commission was supported by substantid evidence, we affirm.
STATEMENT OF FACTS

92. Lina DiGrazia began working at the Grand Casino Biloxi asacashier onor about September 27,
1994. On September 6, 1995, as DiGrazia was returning to her post from having taken a bregk, she
stepped onto the service eevator; the top door of the devator closed and hit her head. Although the
impact did not render her unconscious, DiGrazia claimed that she suffered head, neck, and back pain, and
that she was unable to move her right leg. Shewasrushed to the hospital in Ocean Springs, where shewas
treated by Dr. Fred Dae. Dr. Dde performed aCT scan, which was found to be normal, and prescribed
Tylenal for her headache. He told DiGrazia not to returnto work for twenty-four hours, but indicated that
she could return to work on September 8 with no limitations.

13. DiGrazia testified that Dr. Dde referred her to Dr. Terry Millette, a neurologist.' Dr. Millette
examined DiGrazia on September 19 and found that she had mild cervical musde spasm, and that she * had
apost traumatic headache-like syndrome, or a near post concussion-likesyndrome.” Dr. Millette was of
the opinion that DiGrazia could not immediatdy return to work because of her injury. Based on Dr.
Millette sdiagnosis and refusal to release DiGrazia to work, Grand Casino paid temporary total disability
benefits from September 1995 through March 1996. By January 5, 1996, Dr. Millette noted that
DiGrazid sheadaches had resol ved but that she continued to be plagued by anxiety and stress. Dr. Millette
was of the opinion that DiGrazia reached maximum medica improvement, fromaneurological standpoint,
on April 18, 1996. He believed, however, that she continued to suffer from psychiatric problems, which

had either been caused or exacerbated by her 1995 injury. In his opinion, thiswas alife-threatening event

1 It isunclear whether she wasreferred by Dr. Dde, or by her family doctor, Dr. William Striegdl.
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inthe eyes of DiGrazia. Dr. Millette was deposed on three separate occasions during the course of this
litigation, and he continudly maintained his belief that DiGrazia suffered from psychiatric problems even
fallowingthe resol ution of her neurologica problems. But, in an office note dated April 18, 1996, he stated
that he would “defer to the psychiatrist” in regards to DiGrazia s psychiatric problems. Also, he was of
the opinionthat DiGrazia should at least try to returnto work, athough he thought it unlikey that she would
be successful in returning to employment.

14. Tedimony at hearing indicated that, following her release from work due to her injury, DiGrazia
moved to Jackson, Missssippi, where she lived with one of her daughters. She tetified that she had no
desreto return to Biloxi. It isundisputed that Grand Casino made offersfor DiGrazia to return to work
onmorethanone occason. Grand Casno madeitsfirg offer on March 12, 1996, and then offered again
on June 17. DiGrazia clamed not to have received the June 17 letter until after the expiration of the job
offer. Then, on July 17, DiGraziarequested, through counsd, to be allowed to return to work with Grand
Casino.® Grand Casino did not respond. Approximately two years later, after DiGrazia had filed her
petition to controvert, Grand Casno made severa employment offers of “maodified” postions that would
accommodate DiGrazid s dleged psychiaric disabilities. DiGrazia denied these later offers through her

counsd, claming that she was disabled and unable to work.

2 At the time Dr. Millette wrote this note, DiGrazia had aready been examined by Dr. Henry
Maggio. It appears, therefore, that “the psychiatrist” refersto Dr. Maggio.

3 DiGrazia gpplied for unemployment benefits on August 1, 1996. Her initid clam was denied,
because “ she was not released as adle to return to work by her physician emotiondly.” However, she
appealed and on October 15, 1996, she was retroactively awarded benefits from September 23, 1996.
The appedls referee based her decison on the fact that DiGrazid s doctor released her for light duty on
September 23, and thus on this date she was “ &bl e to return to work.”
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5. Grand Casino conducted independent medica examinations of DiGrazia through Dr. Diane Ross,
aneurologigt, and Dr. Henry Maggio, a psychiatrist. Dr. Ross examined DiGraziaon November 8, 1995.
She found that DiGrazia had suffered a head injury with concussion, and that thisinjury led to DiGrazia s
problems with speech, anxiety, and headaches. Dr. Ross found that DiGrazia s stuttering was caused by
anxiety, and not by an organic source, suchas her head injury. When deposed, Dr. Rossreviewed thejob
descriptionfor acage cashier, and stated her belief that DiGrazia could returnto work, from a neurologica
sandpoint. Dr. Ross deferred to Dr. Maggio on DiGrazid s condition from a psychiatric slandpoint.

96. Dr. Maggio examined DiGraziaonMarch 6, 1996. Hereviewed her past history, primarily through
medica records, and then interviewed her for a period of approximately two hours* Dr. Maggio found
DiGrazid s past history to be rdevant to her current condition. From his review of DiGrazia's medica
records, he noted that her mother had died at an early age, and that she had dropped out of high school
and moved to Europe with her father following her mother’s death. DiGrazia then suffered three
unsuccessful marriages, one of whichinvolved infiddity onthe part of her husband, and two whichinvolved
abuse. Dr. Maggio noted that in 1994 DiGrazia was examined by her family physician, Dr. Striegd, to
whom she complained of weght lass, whichshe attributed to stress. DiGrazia clamed that the stresswas
tied to the fact that her son was an dcoholic, and because she could not work in the closed office space
a the casno. In response, Dr. Striegel prescribed medication for DiGrazia s anxiety and depression.
During her interview with Dr. Maggio in 1996, however, DiGrazia stated that she was not depressed,

athough she admitted that she was anxious because of her acoholic son. Based on these observations,

4 Dr. Millette was not aware of DiGrazia s background history when he treated her. However,
when confronted with DiGrazia sbackground history and Dr. Maggio’'s andlyss, Dr. Millette hed firm to
his belief that her injury in some way disabled her froma psychiatric standpoint. Nevertheless, he deferred
to Dr. Maggio on questions of psychiatry.



Dr. Maggio found that DiGrazia suffered from (1) adjustment disorder, with mixed emations of anxiety and
depression, but that this disorder had resolved, (2) personality disorder, which preexisted her employment
at Grand Casino, and (3) post traumatic headache syndrome, which resulted from her injury, but had
resolved. Dr. Maggiodid not believethat DiGraziasuffered from post-traumati c stresssyndrome, because,
in Dr. Maggio's opinion, DiGrazia did not experience a life-threstening event. Dr. Maggio was of the
opinion that DiGrazia had the &bility from a psychiatric sandpoint to return to her origind job with no
modifications. However, he dso noted that DiGrazia had a strong persond desire not to return to work.
q7. DiGraziafiled her petition to controvert on October 17, 1997, claiming that she was permanently
and totdly disabled. After a hearing on the matter, the administrative law judge issued an opinion on
Augus 15, 2001, and found that DiGrazia: (1) did not sustain permanent disgbility related to her head
injury; (2) failed to show that her psychiatric conditionwas causdly related to her headinjury; and (3) falled
to show areasonable effort to find employment pursuant to section 71-3-3 (1) of the Missssippi Code.
Onapped , the Commissonissued anorder &firming the opinionof the adminidraive judge. DiGraziathen
appealed to the Circuit Court of Harrison County, which issued an opinion affirming the Commission.
Aggrieved, DiGrazia perfected this gpped.
STANDARD OF REVIEW

118. Our standard of review on an appeal from the Workers Compensation Commisson islimited.
Hardaway Co. v. Bradley, 887 So. 2d 793, 795 (Y11) (Miss. 2004). The Commissonistheultimatefact
finder, and we will afirm the findings of the Commisson if they are supported by substantia evidence. 1d.
(ating Fought v. Suart C. Irby Co., 523 So. 2d 314, 317 (Miss. 1988)). We will reverse when the
findings of the Commisson are based on a mere scintilla of evidence that goes againg the overwhelming

weight of evidence. Johnson v. Ferguson, 435 So. 2d 1191, 1194-95 (Miss. 1983).



ISSUESAND ANALYSIS
T9. There are two issues on gpped: (1) whether the decision of the administrative law judge, as
affirmed by the Commisson, is supported by substantia evidence, and (2) whether the adminidrative law
judge, as afirmed by the Commission, erred infinding that the gppellant made no effort to return to work.
We affirm the Commission on both questions.

@ The decision of the administrative judge, as affirmed by the Commission, is supported by
substantial evidence.

710. DiGrazia argues that the adminidrative law judge's findings tha she suffered no permanent

disability, and that her condition was not causdly related to her head injury, are based on amere scintilla
of evidence. DiGrazia basesher contentiononthe fact that Dr. Millettewas her primary treating physician
for neurologica injury, and saw her “ & least twenty-five times’ for treatment of her injury. Dr. Maggio and

Dr. Ross, however, each saw DiGrazia ononly one occasion. DiGraziafurther arguesthat, despitethefact
that Dr. Milletteisaneurologist who deferred to Dr. Maggio on questions of DiGrazid s psychiatric hedth,

Dr. Millette's testimony should be given full weight because of the overlap between the practices of
neurology and psychiatry. For these reasons, DiGrazia argues that Dr. Millette' s testimony should be
accorded moreweght thanthat of Dr. Maggioand Dr. Ross. Grand Casino countersthat DiGraziadleged
an emotiond/psychiatric problem as the source of her disability, and therefore that Dr. Maggio, as a
psychiatrist, offered the most credible expert testimony.

11. The Missssppi Supreme Court and the Court of Apped's have consstently held that, when the
testimony of conflicting medica expertsisbeing weighed, we “will not determine where the preponderance
of the evidencelies. . . the assumptionbeing that the Commissionastrier of fact, has previoudy determined

which evidence is credible, has weight, and which isnot.” Hardaway, 887 So. 2d at 795-96 (112); see



Oswalt v. Abernathy & Clark, 625 So. 2d 770, 772 (Miss. 1993); Baugh v. Cent. Miss. Planning &
Dev. Dist., 740 So. 2d 342, 344 (18) (Miss. Ct. App. 1999). Inthe indant case, despite DiGrazids
contentions, expert tetimony was offered by Dr. Maggio whichestablishedthat DiGrazia was not suffering
fromapsychiatric disability caused by her head injury. Dr. Maggio found that any psychologica problems
DiGrazia suffered asaresult of her injury had resolved, and that her persondity disorder wasapreexisting
condition. He found that her anxiety and stress existed previous to her injury, and that her background
history disclosed far greater causesfor stress and anxiety than her resolved head injury. He aso found that
DiGrazia did not suffer from pogt-traumatic stress syndrome, because she had not experienced a life-
threatening event. Dr. Millette believed that DiGrazid s psychiatric condition was actuated in some part
by her injury, but he nevertheless deferred to Dr. Maggio on questions of psychiatry. Dr. Maggio’'s
testimony was relevant expert medica testimony which could be weighed by the Commisson in making
its determination. The fact that Dr. Maggio saw DiGraziafor aperiod of two hourswas only afactor that
the Commission could weigh in making its determination. Furthermore, it was uncontested that DiGrazia
had fully recovered fromany neurologica disahility. The only question|eft, then, waswhether she suffered
from a psychiatric disability, and the opinion rendered by Dr. Maggio, based upon DiGrazia s personad
history and the two-hour examination, was clearly substantia evidence onwhichthe Commisioncould base
adecison.

12. DiGraziaarguesthat the ingant caseis Smilar to Johnson, whereinthe court stated that “when an
expert’s opinion is based upon an inadequate or incomplete examination, that opinion does not carry as
much weight and has little or no probative vdue when compared with the opinion of an expert that has
made a thorough and adequate examination.” Johnson, 435 So. 2d at 1195. Thus, DiGrazia argues that

Dr.Maggio' sopinionismerdy asantilla of evidence, and therefore insufficient to sustainthe Commission’'s



decison. We find Johnson to be ingpplicable to the case at bar. The fact that Dr. Maggio examined
DiGrazia ononly one occasiondoes not render his examination*inadequate or incomplete.” The evidence
showsthat Dr. Maggio interviewed DiGrazia for aperiod of two hours, and that he carefully examined her
medica records. Certainly Dr. Millette examined DiGrazia on more occasions than did Dr. Maggio, but
this fact does not automaticaly cause Dr. Maggio's examination to be inadequate. Even Dr. Millette
testified that he was not aware of DiGrazia smedica history while he wastregting her. Arguably, then, Dr.
Maggio's examinaion was more thorough than Dr. Millette's, in that respect. See Hardaway, 887 So.
2d at 796 (testimony of two physcians who conducted independent medica examinaions was substantia
evidence to support the decision of the Commisson, even when there was conflicting testimony from a
physician who had trested the clamant over alonger period of time).

113.  We conclude that the decison of the adminidrative judge, as afirmed by the Commisson, was
based upon substantia evidence.

2 The administrative judge, as affirmed by the Commission, did not err in finding that
DiGrazia made no effort to return to work.

714. DiGrazia states that she was terminated from her employment at some time after she had been
injured, and that Grand Casino then refused to alow her to return to work. She argues that she made an
effort to returnto work by sending aletter through counsel on July 17, 1996, to Grand Casino, requesting
that she be allowed to return. Grand Casino admittedly did not respond to this offer; however, it argues
that numerous job offers were forwarded to DiGraziain 1996 and 1999. DiGraziacountersthat the 1996
offerswere received whenshe was Hill under the care of adoctor, or that she received the offers after they

had expired by their own terms. She claims that the 1999 offers were “too little, too late.”



115. TheMissssippi Workers' Compensation Act defines “disability” as*incapacity because of injury
to earnthe wageswhichthe employeewasrecdaving at the time of injury in the same or other employment
.." Miss. Code Ann. section 71-3-3 (i) (2004).

If the injury preventsthe employeefromresuming his former trade, work or employment,

this done is not the test of disability to earn wages or the test of the degree of such

disghility, but the definitionrel atesto loss of capacity in “the same or other employment,”

and the meaning isthat the employee, after his period of temporary tota incgpacity, must

seek employment in another or different trade to earn his wages.
Dunn, Mississippi Workmen’ sCompensation 8 72. Theclamant need not show the absol ute unavail ability
of other employment. Thompson v. Wells-Lamont Corp., 362 So. 2d 638, 641 (1978). However, the
damant must make some effort to secure employment in another or different trade, and once that effort
have been made, “the focus shifts to the question whether that effort was reasonable under the prevailing
circumstances.” Dunn, § 72.1.
116. DiGrazia sargument fails becauseshedoesnot damto have made any effort to “ seek employment
in another or different trade.” Whileit does appear that she attempted, on one occasion, to contact Grand
Casino and return to her job in July of 1996, she does not assert that she sought any other employment.
Rather, she amply argues that she “was unable to evenattempt to go towork.” Thisargument iscontrary
to her arguments before the unemployment appedl s referee, wherein sheclamedtobe able to returnto light
duty work. It is dso contrary to the testimony of al three testifying physicians, who each stated that
DiGrazia should a least atempt to return to work. Even Dr. Millette, despite his pessmism about
DiGrazid sability to perform in the workplace, opined that she should make anattempt to returnto work.

The adminigtrative law judge found that Grand Casino had offered DiGrazia modified pogtions on at least

fivedifferent occasions, dl of which DiGrazia declined for various reasons. DiGrazia, according to her own



testimony, has made no efforts to secure employment, other than a solitary letter mailed to Grand Casino
in July 1996.

17.  Inproving disability, “[t]he clamant has the burden of proving a prima facie case by showing
reasonable effortsto find other employment.” Dunn, § 72.1; see Thompson, 362 So. 2d at 640. DiGrazia
has not met her burden of proving a prima fade case by showing reasonable efforts to find other
employment. Wetherefore concludethat there was subgtantid evidence on which the Commission could
find that DiGrazia did not prove that she was disabled pursuant to § 71-3-3 (1). Accordingly, the circuit
court correctly affirmed the Commisson’s decison.

118. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, CJ.,,LEE AND MYERS, P.JJ., BRIDGES, IRVING, CHANDLER, GRIFFIS
AND ISHEE, JJ., CONCUR.

10



